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and is adequately disclosed to the In-
ternal Revenue Service. A practitioner
may not advise a client to take a posi-
tion on a tax return, or prepare the
portion of a tax return on which a posi-
tion is taken, unless—

(1) The practitioner determines that
the position satisfies the realistic pos-
sibility standard; or

(2) The position is not frivolous and
the practitioner advises the client of
any opportunity to avoid the accuracy-
related penalty in section 6662 of the
Internal Revenue Code by adequately
disclosing the position and of the re-
quirements for adequate disclosure.

(b) Advising clients on potential pen-
alties. A practitioner advising a client
to take a position on a tax return, or
preparing or signing a tax return as a
preparer, must inform the client of the
penalties reasonably likely to apply to
the client with respect to the position
advised, prepared, or reported. The
practitioner also must inform the cli-
ent of any opportunity to avoid any
such penalty by disclosure, if relevant,
and of the requirements for adequate
disclosure. This paragraph (b) applies
even if the practitioner is not subject
to a penalty with respect to the posi-
tion.

(c) Relying on information furnished by
clients. A practitioner advising a client
to take a position on a tax return, or
preparing or signing a tax return as a
preparer, generally may rely in good
faith without verification upon infor-
mation furnished by the client. The
practitioner may not, however, ignore
the implications of information fur-
nished to, or actually known by, the
practitioner, and must make reason-
able inquiries if the information as fur-
nished appears to be incorrect, incon-
sistent with an important fact or an-
other factual assumption, or incom-
plete.

(d) Definitions. For purposes of this
section—

(1) Realistic possibility. A position is
considered to have a realistic possi-
bility of being sustained on its merits
if a reasonable and well informed anal-
ysis of the law and the facts by a per-
son knowledgeable in the tax law
would lead such a person to conclude
that the position has approximately a
one in three, or greater, likelihood of
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being sustained on its merits. The au-
thorities described in 26 CFR 1.6662—
4(d)(3)(iii), or any successor provision,
of the substantial understatement pen-
alty regulations may be taken into ac-
count for purposes of this analysis. The
possibility that a tax return will not be
audited, that an issue will not be raised
on audit, or that an issue will be set-
tled may not be taken into account.

(2) Frivolous. A position is frivolous if
it is patently improper.

§10.35 Requirements for covered opin-
ions.

(a) A practitioner who provides a cov-
ered opinion shall comply with the
standards of practice in this section.

(b) Definitions. For purposes of this
subpart—

(1) A practitioner includes any indi-
vidual described in §10.2(e).

(2) Covered opinion—({i) In general. A
covered opinion is written advice (in-
cluding electronic communications) by
a practitioner concerning one or more
Federal tax issues arising from—

(A) A transaction that is the same as
or substantially similar to a trans-
action that, at the time the advice is
rendered, the Internal Revenue Service
has determined to be a tax avoidance
transaction and identified by published
guidance as a listed transaction under
26 CFR 1.6011-4(b)(2);

(B) Any partnership or other entity,
any investment plan or arrangement,
or any other plan or arrangement, the
principal purpose of which is the avoid-
ance or evasion of any tax imposed by
the Internal Revenue Code; or

(C) Any partnership or other entity,
any investment plan or arrangement,
or any other plan or arrangement, a
significant purpose of which is the
avoidance or evasion of any tax im-
posed by the Internal Revenue Code if
the written advice—

(1) Is a reliance opinion;

(2) Is a marketed opinion;

(3) Is subject to conditions of confiden-
tiality; or

(4) Is subject to contractual protection.

(i1) Excluded advice. A covered opinion
does not include—

(A) Written advice provided to a cli-
ent during the course of an engagement
if a practitioner is reasonably expected
to provide subsequent written advice to
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the client that satisfies the require-
ments of this section;

(B) Written advice, other than advice
described in paragraph (b)(2)(i)(A) of
this section (concerning listed trans-
actions) or paragraph (b)(2)(ii)(B) of
this section (concerning the principal
purpose of avoidance or evasion) that—

(I) Concerns the qualification of a
qualified plan;

(2) Is a State or local bond opinion; or

(3) Is included in documents required
to be filed with the Securities and Ex-
change Commission;

(C) Written advice prepared for and
provided to a taxpayer, solely for use
by that taxpayer, after the taxpayer
has filed a tax return with the Internal
Revenue Service reflecting the tax ben-
efits of the transaction. The preceding
sentence does not apply if the practi-
tioner knows or has reason to know
that the written advice will be relied
upon by the taxpayer to take a posi-
tion on a tax return (including for
these purposes an amended return that
claims tax benefits not reported on a
previously filed return) filed after the
date on which the advice is provided to
the taxpayer;

(D) Written advice provided to an em-
ployer by a practitioner in that practi-
tioner’s capacity as an employee of
that employer solely for purposes of de-
termining the tax liability of the em-
ployer; or

(BE) Written advice that does not re-
solve a Federal tax issue in the tax-
payer’s favor, unless the advice reaches
a conclusion favorable to the taxpayer
at any confidence level (e.g., not frivo-
lous, realistic possibility of success,
reasonable basis or substantial author-
ity) with respect to that issue. If writ-
ten advice concerns more than one
Federal tax issue, the advice must
comply with the requirements of para-
graph (c) of this section with respect to
any Federal tax issue not described in
the preceding sentence.

(3) A Federal tar issue is a question
concerning the Federal tax treatment
of an item of income, gain, loss, deduc-
tion, or credit, the existence or absence
of a taxable transfer of property, or the
value of property for Federal tax pur-
poses. For purposes of this subpart, a
Federal tax issue is significant if the In-
ternal Revenue Service has a reason-
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able basis for a successful challenge
and its resolution could have a signifi-
cant impact, whether beneficial or ad-
verse and under any reasonably fore-
seeable circumstance, on the overall
Federal tax treatment of the trans-
action(s) or matter(s) addressed in the
opinion.

(4) Reliance opinion—(i) Written ad-
vice is a reliance opinion if the advice
concludes at a confidence level of at
least more likely than not (a greater
than 50 percent likelihood) that one or
more significant Federal tax issues
would be resolved in the taxpayer’s
favor.

(ii) For purposes of this section, writ-
ten advice, other than advice described
in paragraph (b)(2)(i)(A) of this section
(concerning listed transactions) or
paragraph (b)(2)(1)(B) of this section
(concerning the principal purpose of
avoidance or evasion), is not treated as
a reliance opinion if the practitioner
prominently discloses in the written
advice that it was not intended or writ-
ten by the practitioner to be used, and
that it cannot be used by the taxpayer,
for the purpose of avoiding penalties
that may be imposed on the taxpayer.

(5) Marketed opinion—(i) Written ad-
vice is a marketed opinion if the practi-
tioner knows or has reason to know
that the written advice will be used or
referred to by a person other than the
practitioner (or a person who is a mem-
ber of, associated with, or employed by
the practitioner’s firm) in promoting,
marketing or recommending a partner-
ship or other entity, investment plan
or arrangement to one or more tax-
payer(s).

(ii) For purposes of this section, writ-
ten advice, other than advice described
in paragraph (b)(2)(i)(A) of this section
(concerning listed transactions) or
paragraph (b)(2)(1)(B) of this section
(concerning the principal purpose of
avoidance or evasion), is not treated as
a marketed opinion if the practitioner
prominently discloses in the written
advice that—

(A) The advice was not intended or
written by the practitioner to be used,
and that it cannot be used by any tax-
payer, for the purpose of avoiding pen-
alties that may be imposed on the tax-
payer;
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(B) The advice was written to support
the promotion or marketing of the
transaction(s) or matter(s) addressed
by the written advice; and

(C) The taxpayer should seek advice
based on the taxpayer’s particular cir-
cumstances from an independent tax
advisor.

(6) Conditions of confidentiality. Writ-
ten advice is subject to conditions of
confidentiality if the practitioner im-
poses on one or more recipients of the
written advice a limitation on disclo-
sure of the tax treatment or tax struc-
ture of the transaction and the limita-
tion on disclosure protects the con-
fidentiality of that practitioner’s tax
strategies, regardless of whether the
limitation on disclosure is legally bind-
ing. A claim that a transaction is pro-
prietary or exclusive is not a limita-
tion on disclosure if the practitioner
confirms to all recipients of the writ-
ten advice that there is no limitation
on disclosure of the tax treatment or
tax structure of the transaction that is
the subject of the written advice.

(7 Contractual protection. Written ad-
vice is subject to contractual protection
if the taxpayer has the right to a full
or partial refund of fees paid to the
practitioner (or a person who is a mem-
ber of, associated with, or employed by
the practitioner’s firm) if all or a part
of the intended tax consequences from
the matters addressed in the written
advice are not sustained, or if the fees
paid to the practitioner (or a person
who is a member of, associated with, or
employed by the practitioner’s firm)
are contingent on the taxpayer’s real-
ization of tax benefits from the trans-
action. All the facts and circumstances
relating to the matters addressed in
the written advice will be considered
when determining whether a fee is re-
fundable or contingent, including the
right to reimbursements of amounts
that the parties to a transaction have
not designated as fees or any agree-
ment to provide services without rea-
sonable compensation.

(8) Prominently disclosed. An item is
prominently disclosed if it is readily
apparent to a reader of the written ad-
vice. Whether an item is readily appar-
ent will depend on the facts and cir-
cumstances surrounding the written
advice including, but not limited to,
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the sophistication of the taxpayer and
the length of the written advice. At a
minimum, to be prominently disclosed
an item must be set forth in a separate
section (and not in a footnote) in a
typeface that is the same size or larger
than the typeface of any discussion of
the facts or law in the written advice.

(9) State or local bond opinion. A State
or local bond opinion is written advice
with respect to a Federal tax issue in-
cluded in any materials delivered to a
purchaser of a State or local bond in
connection with the issuance of the
bond in a public or private offering, in-
cluding an official statement (if one is
prepared), that concerns only the ex-
cludability of interest on a State or
local bond from gross income under
section 103 of the Internal Revenue
Code, the application of section 55 of
the Internal Revenue Code to a State
or local bond, the status of a State or
local bond as a qualified tax-exempt
obligation under section 265(b)(3) of the
Internal Revenue Code, the status of a
State or local bond as a qualified zone
academy bond under section 1397E of
the Internal Revenue Code, or any
combination of the above.

(10) The principal purpose. For pur-
poses of this section, the principal pur-
pose of a partnership or other entity,
investment plan or arrangement, or
other plan or arrangement is the avoid-
ance or evasion of any tax imposed by
the Internal Revenue Code if that pur-
pose exceeds any other purpose. The
principal purpose of a partnership or
other entity, investment plan or ar-
rangement, or other plan or arrange-
ment is not to avoid or evade Federal
tax if that partnership, entity, plan or
arrangement has as its purpose the
claiming of tax benefits in a manner
consistent with the statute and Con-
gressional purpose. A partnership, enti-
ty, plan or arrangement may have a
significant purpose of avoidance or
evasion even though it does not have
the principal purpose of avoidance or
evasion under this paragraph (b)(10).

(c) Requirements for covered opinions.
A practitioner providing a covered opin-
ion must comply with each of the fol-
lowing requirements.

(1) Factual matters. (i) The practi-
tioner must use reasonable efforts to
identify and ascertain the facts, which
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may relate to future events if a trans-
action is prospective or proposed, and
to determine which facts are relevant.
The opinion must identify and consider
all facts that the practitioner deter-
mines to be relevant.

(ii) The practitioner must not base
the opinion on any unreasonable fac-
tual assumptions (including assump-
tions as to future events). An unrea-
sonable factual assumption includes a
factual assumption that the practi-
tioner knows or should know is incor-
rect or incomplete. For example, it is
unreasonable to assume that a trans-
action has a business purpose or that a
transaction is potentially profitable
apart from tax benefits. A factual as-
sumption includes reliance on a projec-
tion, financial forecast or appraisal. It
is unreasonable for a practitioner to
rely on a projection, financial forecast
or appraisal if the practitioner knows
or should know that the projection, fi-
nancial forecast or appraisal is incor-
rect or incomplete or was prepared by
a person lacking the skills or qualifica-
tions necessary to prepare such projec-
tion, financial forecast or appraisal.
The opinion must identify in a separate
section all factual assumptions relied
upon by the practitioner.

(iii) The practitioner must not base
the opinion on any unreasonable fac-
tual representations, statements or
findings of the taxpayer or any other
person. An unreasonable factual rep-
resentation includes a factual represen-
tation that the practitioner knows or
should know is incorrect or incom-
plete. For example, a practitioner may
not rely on a factual representation
that a transaction has a business pur-
pose if the representation does not in-
clude a specific description of the busi-
ness purpose or the practitioner knows
or should know that the representation
is incorrect or incomplete. The opinion
must identify in a separate section all
factual representations, statements or
findings of the taxpayer relied upon by
the practitioner.

(2) Relate law to facts. (i) The opinion
must relate the applicable law (includ-
ing potentially applicable judicial doc-
trines) to the relevant facts.

(ii) The practitioner must not assume
the favorable resolution of any signifi-
cant Federal tax issue except as pro-
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vided in paragraphs (c)(3)(v) and (d) of
this section, or otherwise base an opin-
ion on any unreasonable legal assump-
tions, representations, or conclusions.

(iii) The opinion must not contain in-
ternally inconsistent legal analyses or
conclusions.

(3) Evaluation of significant Federal tax
issues—(i) In general. The opinion must
consider all significant Federal tax
issues except as provided in paragraphs
(¢)(3)(v) and (d) of this section.

(ii) Conclusion as to each Ssignificant
Federal tar issue. The opinion must pro-
vide the practitioner’s conclusion as to
the likelihood that the taxpayer will
prevail on the merits with respect to
each significant Federal tax issue con-
sidered in the opinion. If the practi-
tioner is unable to reach a conclusion
with respect to one or more of those
issues, the opinion must state that the
practitioner is unable to reach a con-
clusion with respect to those issues.
The opinion must describe the reasons
for the conclusions, including the facts
and analysis supporting the conclu-
sions, or describe the reasons that the
practitioner is unable to reach a con-
clusion as to one or more issues. If the
practitioner fails to reach a conclusion
at a confidence level of at least more
likely than not with respect to one or
more significant Federal tax issues
considered, the opinion must include
the appropriate disclosure(s) required
under paragraph (e) of this section.

(iii) Evaluation based on chances of
success on the merits. In evaluating the
significant Federal tax issues ad-
dressed in the opinion, the practitioner
must not take into account the possi-
bility that a tax return will not be au-
dited, that an issue will not be raised
on audit, or that an issue will be re-
solved through settlement if raised.

(iv) Marketed opinions. In the case of
a marketed opinion, the opinion must
provide the practitioner’s conclusion
that the taxpayer will prevail on the
merits at a confidence level of at least
more likely than not with respect to
each significant Federal tax issue. If
the practitioner is unable to reach a
more likely than not conclusion with
respect to each significant Federal tax
issue, the practitioner must not pro-
vide the marketed opinion, but may
provide written advice that satisfies
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the requirements in paragraph (b)(5)(ii)
of this section.

(v) Limited scope opinions. (A) The
practitioner may provide an opinion
that considers less than all of the sig-
nificant Federal tax issues if—

(I) The practitioner and the taxpayer
agree that the scope of the opinion and
the taxpayer’s potential reliance on
the opinion for purposes of avoiding
penalties that may be imposed on the
taxpayer are limited to the Federal tax
issue(s) addressed in the opinion;

(2) The opinion is not advice de-
scribed in paragraph (b)(2)(i)(A) of this
section (concerning listed trans-
actions), paragraph (b)(2)(1)(B) of this
section (concerning the principal pur-
pose of avoidance or evasion) or para-
graph (b)(5) of this section (a marketed
opinion); and

(3) The opinion includes the appro-
priate disclosure(s) required under
paragraph (e) of this section.

(B) A practitioner may make reason-
able assumptions regarding the favor-
able resolution of a Federal tax issue
(an assumed issue) for purposes of pro-
viding an opinion on less than all of
the significant Federal tax issues as
provided in this paragraph (c)(3)(v).
The opinion must identify in a separate
section all issues for which the practi-
tioner assumed a favorable resolution.

(4) Overall conclusion. (i) The opinion
must provide the practitioner’s overall
conclusion as to the likelihood that the
Federal tax treatment of the trans-
action or matter that is the subject of
the opinion is the proper treatment
and the reasons for that conclusion. If
the practitioner is unable to reach an
overall conclusion, the opinion must
state that the practitioner is unable to
reach an overall conclusion and de-
scribe the reasons for the practitioner’s
inability to reach a conclusion.

(i1) In the case of a marketed opinion,
the opinion must provide the practi-
tioner’s overall conclusion that the
Federal tax treatment of the trans-
action or matter that is the subject of
the opinion is the proper treatment at
a confidence level of at least more like-
ly than not.

(d) Competence to provide opinion, reli-
ance on opinions of others. (1) The prac-
titioner must be knowledgeable in all
of the aspects of Federal tax law rel-
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evant to the opinion being rendered,
except that the practitioner may rely
on the opinion of another practitioner
with respect to one or more significant
Federal tax issues, unless the practi-
tioner knows or should know that the
opinion of the other practitioner
should not be relied on. If a practi-
tioner relies on the opinion of another
practitioner, the relying practitioner’s
opinion must identify the other opin-
ion and set forth the conclusions
reached in the other opinion.

(2) The practitioner must be satisfied
that the combined analysis of the opin-
ions, taken as a whole, and the overall
conclusion, if any, satisfy the require-
ments of this section.

(e) Required disclosures. A covered
opinion must contain all of the fol-
lowing disclosures that apply—

(1) Relationship between promoter and
practitioner. An opinion must promi-
nently disclose the existence of—

(i) Any compensation arrangement,
such as a referral fee or a fee-sharing
arrangement, between the practitioner
(or the practitioner’s firm or any per-
son who is a member of, associated
with, or employed by the practitioner’s
firm) and any person (other than the
client for whom the opinion is pre-
pared) with respect to promoting, mar-
keting or recommending the entity,
plan, or arrangement (or a substan-
tially similar arrangement) that is the
subject of the opinion; or

(ii) Any referral agreement between
the practitioner (or the practitioner’s
firm or any person who is a member of,
associated with, or employed by the
practitioner’s firm) and a person (other
than the client for whom the opinion is
prepared) engaged in promoting, mar-
keting or recommending the entity,
plan, or arrangement (or a substan-
tially similar arrangement) that is the
subject of the opinion.

(2) Marketed opinions. A marketed
opinion must prominently disclose
that—

(i) The opinion was written to sup-
port the promotion or marketing of the
transaction(s) or matter(s) addressed in
the opinion; and

(ii) The taxpayer should seek advice
based on the taxpayer’s particular cir-
cumstances from an independent tax
advisor.
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(3) Limited scope opinions. A limited
scope opinion must prominently dis-
close that—

(i) The opinion is limited to the one
or more Federal tax issues addressed in
the opinion;

(ii) Additional issues may exist that
could affect the Federal tax treatment
of the transaction or matter that is the
subject of the opinion and the opinion
does not consider or provide a conclu-
sion with respect to any additional
issues; and

(iii) With respect to any significant
Federal tax issues outside the limited
scope of the opinion, the opinion was
not written, and cannot be used by the
taxpayer, for the purpose of avoiding
penalties that may be imposed on the
taxpayer.

(4) Opinions that fail to reach a more
likely than mnot conclusion. An opinion
that does not reach a conclusion at a
confidence level of at least more likely
than not with respect to a significant
Federal tax issue must prominently
disclose that—

(i) The opinion does not reach a con-
clusion at a confidence level of at least
more likely than not with respect to
one or more significant Federal tax
issues addressed by the opinion; and

(ii) With respect to those significant
Federal tax issues, the opinion was not
written, and cannot be used by the tax-
payer, for the purpose of avoiding pen-
alties that may be imposed on the tax-
payer.

(5) Advice regarding required disclo-
sures. In the case of any disclosure re-
quired under this section, the practi-
tioner may not provide advice to any
person that is contrary to or incon-
sistent with the required disclosure.

(f) Effect of opinion that meets these
standards—(1) In general. An opinion
that meets the requirements of this
section satisfies the practitioner’s re-
sponsibilities under this section, but
the persuasiveness of the opinion with
regard to the tax issues in question and
the taxpayer’s good faith reliance on
the opinion will be determined sepa-
rately under applicable provisions of
the law and regulations.

(2) Standards for other written advice.
A practitioner who provides written
advice that is not a covered opinion for
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purposes of this section is subject to
the requirements of §10.37.

(g) Effective date. This section applies
to written advice that is rendered after
June 20, 2005.

[T.D. 9011, 67 FR 48771, July 26, 2002, as
amended by T.D. 9165, 69 FR 75842, Dec. 20,
2004; 70 FR 19892, Apr. 15, 2005; 70 FR 28825,
May 19, 2005]

§10.36 Procedures to ensure compli-
ance.

(a) Requirements for covered opinions.
Any practitioner who has (or practi-
tioners who have or share) principal
authority and responsibility for over-
seeing a firm’s practice of providing
advice concerning Federal tax issues
must take reasonable steps to ensure
that the firm has adequate procedures
in effect for all members, associates,
and employees for purposes of com-
plying with §10.35. Any such practi-
tioner will be subject to discipline for
failing to comply with the require-
ments of this paragraph if—

(1) The practitioner through willful-
ness, recklessness, or gross incom-
petence does not take reasonable steps
to ensure that the firm has adequate
procedures to comply with §10.35, and
one or more individuals who are mem-
bers of, associated with, or employed
by, the firm are, or have, engaged in a
pattern or practice, in connection with
their practice with the firm, of failing
to comply with §10.35; or

(2) The practitioner knows or should
know that one or more individuals who
are members of, associated with, or
employed by, the firm are, or have, en-
gaged in a pattern or practice, in con-
nection with their practice with the
firm, that does not comply with §10.35
and the practitioner, through willful-
ness, recklessness, or gross incom-
petence, fails to take prompt action to
correct the noncompliance.

(b) Effective date. This section is ap-
plicable after June 20, 2005.

[T.D. 9011, 67 FR 48771, July 26, 2002, as
amended by T.D. 9165, 69 FR 75842, Dec. 20,
2004]

§10.37 Requirements for other written
advice.

(a) Requirements. A practitioner must

not give written advice (including elec-

tronic communications) concerning
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